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handle such peanuts shall be consid-
ered to be rescinded upon such han-
dler’s use of facilities, other than those 
on which the approval was based, to re-
ceive, store, process, or ship contract 
additional peanuts. However, a rescis-
sion will not apply if substituted facili-
ties are approved by the association, in 
accordance with instructions issued by 
CCC, when the handler can show, as de-
termined by the association subject to 
review by the Executive Vice Presi-
dent, that the original facilities are no 
longer available for use due to cir-
cumstances beyond the handler’s con-
trol such as, but not limited to, fire, 
flood, wind damage, or mechanical fail-
ure. In the event of rescission of a han-
dler’s approval, any purchases of pea-
nuts from producers by such handler 
subsequent to the rescission will be 
considered as purchases of quota pea-
nuts and will subject the handlers and 
producers to penalties, as prescribed by 
this part and in 7 CFR part 729 for mar-
keting excess quota peanuts unless 
such peanuts are recorded on the pro-
ducer’s marketing card as a marketing 
of quota peanuts. 

(d) Cost of supervision. The handler 
shall bear the cost of supervision irre-
spective of the method of supervision 
such handler has chosen. 

[56 FR 16230, Apr. 19, 1991, as amended at 56 
FR 38329, Aug. 13, 1991]

§ 1446.403 Letter of credit. 
(a) Certification and financial guar-

antee (letter of credit)—(1) Certification. 
In order to establish a letter of credit, 
each handler must certify to the appli-
cable marketing association the quan-
tity of additional peanuts the handler 
expects to contract for delivery by pro-
ducers that are served by such mar-
keting association. The certified 
poundage will be the basis for estab-
lishing the letter of credit for the ap-
plicable crop. If the certified poundage 
is less than the actual contracted 
poundage, the letter of credit required 
of the handler for the next marketing 
year shall be subject to increase, as 
provided in this section. 

(2) Letter of credit. The handler must 
present an irrevocable letter of credit 
to each marketing association that 
serves the area in which a handler 
plans to contract or otherwise acquire 

contract additional peanuts. Such let-
ter of credit shall be issued in a form 
and by a bank which is acceptable to 
CCC and except as provided in para-
graph (d) of this section shall be sub-
mitted to the appropriate marketing 
association not later than July 31 and 
before marketing cards will be issued 
to producers for contract additional 
peanuts. Unless the provisions of para-
graphs (b) and (c) of this section are ap-
plicable, the amount of the letter of 
credit for each area shall be equal to 
the amount determined by multiplying 
140 percent of the national average 
quota price support rate by, for a han-
dler selecting nonphysical supervision, 
8 percent, or, for a handler selecting 
physical supervision, 5 percent, of the 
larger of: 

(i) Ninety percent of the handler’s 
contracted pounds as recorded on con-
tracts approved by the county com-
mittee for the preceding marketing 
year and in the marketing area; or 

(ii) The amount of additional peanuts 
the handler estimates will be con-
tracted with producers, as certified to 
the marketing association, for delivery 
during the current marketing year and 
in that marketing area. 

(b) Increase in letter of credit. (1) The 
amount of the letter of credit required 
under paragraph (a) of this section 
shall be increased for any handler: 

(i) Who has a poor performance 
record, as evidenced by previous pen-
alty assessments for violations of the 
provisions of this part; or 

(ii) Who, for purposes of handling 
peanuts is, as determined by CCC, a 
partnership, merger, joint venture, or 
other similar business relationship 
having officials who were officials of an 
organization having such a record or is 
composed in whole or in part by merg-
er, succession, consolidation, associa-
tion or assimilation, of entities with 
such a record; or 

(iii) Whose total acquisition of farm-
ers stock peanuts during the preceding 
marketing year from purchases of con-
tract additional peanuts exceeded, by 
more than 3.0 percent, the pounds on 
which the letter of credit for the pre-
ceding marketing year was based. 
Nothing in this part shall prohibit CCC 
from demanding an increase in the let-
ter of credit for the current year in the 
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event the handler has significantly un-
derestimated the handler’s purchases 
for the current year. 

(2) The increase in the letter of credit 
shall be determined in accordance with 
the guidelines set forth in paragraph 
(c) of this section. 

(c) Guidelines for increasing letters of 
credit—(1) Increased letter of credit due to 
history of program violation. If the han-
dler and/or related entity was assessed 
penalties for program violations for 
any of the previous three crop years, 
the percentage of the pounds of con-
tracted peanuts to which the increase 
specified in paragraph (b) of this sec-
tion shall be applied, shall be increased 
by 6 percent for each year of the three-
year period in which such a penalty 
was assessed, except that: 

(i) Such increase for a particular crop 
year shall be 3 percent rather than 6 
percent if, for all violations for that 
crop year: 

(A) The penalties were reduced by the 
Executive Vice President, CCC, and 
paid; or 

(B) Less than 120 days, or such fur-
ther period as established by the Exec-
utive Vice President, have passed since 
the penalty assessment was made by 
the CCC Contracting Officer. 

(ii) Previous penalty assessments, 
other than assessments for violations 
that involve the importation of addi-
tional peanuts, or the failure to prop-
erly dispose of additional peanuts, 
which have been paid shall not be con-
sidered as part of the violation history 
for any crop year if the total violations 
for such crop year by the handler, and 
related individuals or entities, involved 
less than 100,000 pounds of peanuts. 

(2) Waiver of increase. Notwith-
standing (c)(1) of this section, at the 
discretion of the Executive Vice Presi-
dent, CCC, the increase required under 
this section may be waived upon the 
presentment of adequate security as 
determined acceptable by the Execu-
tive Vice President, CCC. 

(3) Inaccurate certification of additional 
peanuts acquired. In addition to the in-
crease required by paragraph (c)(1) of 
this section, if the actual purchase of 
contract additional peanuts for the 
previous marketing year exceeds, by 
more than 3.0 percent, the poundage on 
which the previous marketing year’s 

letter of credit was based, the pounds 
determined in accordance with para-
graphs (a)(2) (i) and (ii) of this section 
shall be increased by an amount equal 
to 3 times the amount of such excess. 

(4) Basis for determining letter of credit 
amount. Any letter of credit determina-
tion under this section shall be based 
upon the facts as they exist on June 1 
of the calendar year in which the letter 
of credit is to be supplied. 

(5) Unpaid interest. References to un-
paid penalties in this section shall in-
clude associated unpaid interest and 
unpaid late payment charges. 

(d) Extension of time for filing letter of 
credit. Notwithstanding any other pro-
vision of this section, upon a request 
from a handler, the Executive Vice 
President, CCC, may extend the time 
for filing of a required letter of credit 
if such an extension is considered nec-
essary in order for the handler to have 
sufficient time to acquire necessary fi-
nancing. 

[56 FR 16230, Apr. 19, 1991, as amended at 56 
FR 38330, Aug. 13, 1991]

§ 1446.404 Transfer of contracts prior 
to delivery. 

An approved contract, by which a 
handler is to purchase additional pea-
nuts from a producer, may not be sold, 
traded, or assigned except as provided 
in this section. 

(a) Contract transfer and delivery of 
contracted peanuts to other handlers. (1) 
If a handler is otherwise unable to per-
form under any contract with a pro-
ducer for the purchase of additional 
peanuts due to conditions beyond the 
handler’s control, the handler and the 
producer may agree to the delivery of 
the peanuts to another handler under 
the terms of the original contract or 
under modified terms except that, the 
price, quantity, type, segregation or 
farm number as shown on the original 
contract may not be changed. Condi-
tions considered beyond the handler’s 
control may include, but are not lim-
ited to, insolvency, bankruptcy, death, 
or destruction of warehouse facilities. 

(2) A contract for additional peanuts 
shall not be transferred to another 
handler without the prior written ap-
proval of the Deputy Administrator. 
Such transfer shall be approved by the 

VerDate jul<14>2003 00:01 Jan 18, 2004 Jkt 203020 PO 00000 Frm 00571 Fmt 8010 Sfmt 8010 Y:\SGML\203020T.XXX 203020T


